On about June 21, 1983, Complainant signed a statement
prepared by his brother concerning alleged unsafe practices at
the subject plant.  Andrews was not aware of this statement at
the time Complainant was discharged.

After his discharge, Complainant was off work about 1 week
during which he received unemployment compensation.  Since then,
he has worked for the J. P. Cullinan Oil Company and has been
earning about the same wages as he made while with Respondent.
He does not seek reinstatement.

ISSUES

1*  Was Complainant's discharge motivated in any part by
activities protected under the Mine Safety Act?

2.   If so, did Respondent establish that it would have
discharged him in any event for unprotected activities alone?

3.   If Complainant's discharge was in violation of the Act,
what remedies is he entitled to?

CONCLUSIONS OF LAW

To establish a prima facie case of discrimination under the
Act, Complainant must show that he was engaged in activity pro-
tected by the Act, and that his discharge was motivated in any
part by the protected activity.  Secretary/Pasula v. Consolidation
Coal Company, 2 FMSHRC 2786 (1980y"7""revld on other grounds
sub nom.  Consolidation Coal Company v. Marshall, 663 P.2d 1211
(3rd Cir. 1981);Secretary/Robinette v. United "Castle Coal Co.,
3 FMSHRC 803 (1981); Secretary/Bush v. Union Carbide Corporation,
5 FMSHRC 993 (1983).

If the Complainant establishes a prima facie case, the burden
is on the employer to show that the discharge was also motivated
by unprotected activity and that he would have discharged
Complainant for the unprotected activity alone.  Pasula, supra.

PROTECTED ACTIVITY

Complainant's discussion with the MSHA investigator concern-
ing his brother's discrimination case would have been protected,
but it took place after Complainant was 'discharged.  His signing
the affidavit prepared by his brother concerning alleged safety
violations was protected activity.  There is no evidence that
Scott Andrews who discharged Complainant was aware of it.  There-
fore, I conclude that his discharge was not motivated in any part
because of this activity.

1001t would be bent otherwise.  There
